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OVERVIEW
WHAT ARE THE EMPLOYER VACCINATION MANDATE REQUIREMENTS?
President Joe Biden announced the six-part Path Out of the Pandemic plan on Sept. 9. The plan  
maintains private employers with at least 100 employees will soon be required to mandate that employees 
get vaccinated against the coronavirus or submit to testing. Employers are still waiting for OSHA to  
issue an emergency temporary standard (ETS), but the ETS will let private-sector employers allow any 
workers who remain unvaccinated to produce a negative test result on at least a weekly basis before  
coming to work. However, that is not the case for federal employees and federal contractors; they are  
left with no choice but to implement vaccine mandates. Applicable employers will to be required to give 
workers paid time off to be vaccinated and to recover from any side effects of getting vaccinated.

Employers will not have an abundance of time to comply with the new vaccination standard, so it is  
suggested they begin implementing the necessary procedures and plans now. This includes communicating 
expectations to employees, and possibly preparing for widespread resignations.

WHAT IS THE RELEVANT EEOC GUIDANCE FOR THOSE UNABLE TO VACCINATE?
The EEOC stresses that employers must comply with their obligation to explore reasonable  
accommodations for employees who cannot be vaccinated due to disabilities or religious beliefs.  
In addition, accommodation requests should be addressed on an individualized  basis. It also encourages 
employers to train managers and supervisors on how to recognize and handle accommodation requests.

https://www.eeoc.gov/newsroom/eeoc-issues-updated-covid-19-technical-assistance
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PREMIUM SURCHARGE CONSIDERATIONS
HIPAA
If it is a matter of an added cost to an employee’s health care premium, which applies only to those  
unvaccinated employees who are enrolled in the company’s health plan, the program would be covered  
by the Health Insurance Portability and Accountability Act (HIPAA) wellness rules. Employers considering 
such a move may want to be mindful of the HIPAA limits on financial incentives and provide a reasonable 
alternative standard for employees who cannot get vaccinated due to an adverse health status factor or a 
sincerely held religious belief.

As with other incentives that implicate a health factor (in this case, the health factor is the employee’s 
receipt of health care in the form of the vaccine), a vaccination incentive provided by or through a group 
health plan must comply with the HIPAA rules applicable to wellness programs. A threshold question  
is whether to classify a vaccination incentive as a participatory or health-contingent wellness program.  
This question was recently clarified stating that a vaccination incentive is an activity-based health  
contingent wellness program.

The “activity” in this case would be receiving the vaccine. The five requirements for activity-only programs 
must be satisfied. (Requirements are found at the end of this memo)  
It is particularly important to consider reasonable alternative standards for individuals for whom the vacci-
nation is contraindicated.

HEALTH-CONTINGENT PROGRAMS MUST MAKE “FULL REWARD” AVAILABLE TO ALL  
“SIMILARLY SITUATED” INDIVIDUALS
Health-contingent, activity-only reward will be “available” to all similarly situated individuals if: 
1. Program allows reasonable alternative standard (RAS) (or waiver of standard) for any individual for 
whom it is unreasonably difficult due to a medical condition to satisfy the standard; and

2. Program allows RAS (or waiver of standard) for any individual for whom it is medically inadvisable to 
attempt to satisfy the standard

https://www.natlawreview.com/article/utilizing-wellness-programs-to-incentivize-covid-19-vaccinations
https://www.hhs.gov/guidance/document/covid-19-faq-regarding-covid-19-vaccine-incentives-and-rewards

ADA 
Apart from the amount of the incentives, other significant questions arise under the ADA, regardless  
of whether an incentive is provided by or through a group health plan. For example, a basic cash  
incentive payable to employees who provide proof of vaccination may implicate the ADA’s employee health  
program provisions if the vaccination program includes a medical examination or disability-related inquiries. 
EEOC guidance suggests that merely asking employees whether they have received a vaccination does  
not constitute a disability-related inquiry for purposes of the ADA. But a medical questionnaire that must 
be completed before a vaccine is received could be considered a disability-related inquiry subject to the 
ADA depending on the circumstances. More generally, regardless of whether a wellness program includes 
disability-related inquiries or medical examinations, the ADA may require reasonable accommodations to 
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enable employees with disabilities to earn whatever financial incentive an employer offers to employees 
without disabilities. If employees cannot receive the vaccination because of a disability, then it may be  
necessary to provide reasonable accommodations in lieu of a vaccination that still allow them to earn  
an incentive.

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-
eeo-laws

REASONABLE ALTERNATIVE STANDARD
Per the ADA, the employer does not need to have a reasonable alternative developed in  advance.  
The reasonable alternative can be designed once a request for one has been received. The reasonable  
alternative may be generic, or it may be individualized. Waiving the standard (and not applying the  
surcharge) is always a reasonable alternative.

1. Frequency of Reward: Provide eligible individuals opportunity to qualify at least once per year. If eligible 
individual declines opportunity at enrollment for a plan year, plan is not required to provide another op-
portunity until enrollment for next plan year, even if individual commences activity (e.g., tobacco-cessation 
educational program) midyear.

2. Size of the Reward: Cannot exceed 30% of the total cost of single coverage.

3. Reasonable Design: Must be reasonably designed to promote health or prevent disease. Satisfies  
standard if “reasonable chance” of improving health of, or preventing disease in, individuals. Cannot be: 
 A. Overly burdensome; 
 B. A subterfuge for discriminating based on a health factor; or 
 C. Highly suspect in the method chosen to promote health or prevent disease

4. Uniform Availability & Reasonable Alternative Standard: (A) “Full reward” must be available to all 
“similarly situated” individuals. (B) Reward will be “available” to all similarly situated individuals if— (I) 
Program allows RAS (or waiver of standard) for any individual for whom it is unreasonably difficult due 
to a medical condition to satisfy the standard; and (II) Program allows RAS (or waiver of standard) for 
any individual for whom it is medically inadvisable to attempt to satisfy the standard. (C) All facts and 
circumstances considered in determining whether RAS was furnished. See below for specific examples 
of “facts and circumstances.” (D) If RAS is, itself, an activity-only wellness program (e.g., RAS provides  
that individual will complete walking program), that “second-level” wellness program also must satisfy 
applicable activity-only wellness program rules, or if the RAS is outcome-based, it must comply with the 
requirements in the right-hand column. (E) If reasonable, can seek verification from individual’s personal 
physician that a health factor makes it unreasonably difficult for individual to satisfy or medically inadvis-
able for individual to attempt to satisfy otherwise-applicable standard of an activity-only wellness program.

5. Notice of Availability: Plan or issuer must disclose in all plan materials describing terms of activity-only 
wellness program the availability of a RAS to qualify for reward (and, if applicable, possibility of waiver  
of standard). Statement must include contact information and state that recommendations of individual’s 
personal physician will be accommodated. If plan materials merely mention that wellness program is  
available, without describing terms, no need to include such disclosure. 
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PREMIUM SURCHARGE & ACA AFFORDABILITY 
CONCERNS
The affordability threshold is a key element of the ACA employer mandate and applies to applicable large 
employers (ALEs). In general, an employer is an ALE if it (along with any members in its controlled group) 
employed an average of at least 50 full-time employees, including full-time-equivalent employees, during 
the preceding calendar year.

https://www.irs.gov/affordable-care-act/employers/information-reporting-by-applicable-large-employers

The affordability threshold is the highest percentage of household income an employee can be required to 
pay for monthly health insurance plan premiums, based on the least expensive employer-sponsored plan 
offered that meets the ACA’s minimum essential coverage requirements. Employers that offer coverage that 
is unaffordable could be subject to increased ACA penalty risk. The required employee contribution to the 
health insurance premium cannot exceed an affordability threshold of 9.61% for 2022.

As a reminder, because employers don’t know their employees’ household incomes, there are three  
affordability safe harbors ALEs can use to determine if the annual affordability threshold is being met.  
The safe harbors are based on information the employer does have, and any of the three can be used:

1. The W2 Safe Harbor, wherein an employer uses the employee’s Box 1 W2 wages to calculate affordability. 
Use this amount multiplied by the affordability percentage, then divided by 12 for the maximum monthly 
employee contribution for the lowest cost employee-only plan.

2. The Rate of Pay Safe Harbor, wherein an employer uses the employee’s hourly rate of pay to calculate 
affordability. Use this amount multiplied by the affordability percentage, then by 130 hours per month  
(regardless of the number of hours worked) for the maximum monthly employee contribution for the  
lowest cost employee-only plan.

3. The Federal Poverty Level Safe Harbor, wherein an employer uses the  individual federal poverty level 
(FPL), as published by the Department of Health and Human Services (HHS) each January to calculate  
affordability. Use this amount multiplied by the affordability percentage, then divided by 12 for the  
maximum monthly employee contribution for the lowest cost employee-only plan. Using the FPL safe  
harbor simplifies ACA reporting and coding of Form 1095-C, which plan sponsors file with the IRS for  
each employee who is offered ACA-compliant health coverage.

Therefore, employers need to ensure that their plan remains affordable when implementing a surcharge.

The FAQs emphasize that any employer with different rates for vaccinated vs. unvaccinated employees 
must use the rate for the unvaccinated employees when determining if an offer of coverage is affordable  
for purposes of the ACA’s employer mandate.

The information contained herein is for informational purposes only and does not constitute financial, accounting, actuarial or legal advice as to any particular matter. The reader 
should consult with a legal or other professional advisor before commencing a course of action. Acting upon information herein does not create an attorney-client relationship
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UNIONS & COLLECTIVE BARGAINING GROUPS
IN A UNIONIZED ENVIRONMENT, THERE ARE ADDITIONAL LEGAL OBLIGATIONS,  
PRIMARILY IN THE BARGAINING CONTEXT.
In situations where part of the employer’s workforce is represented by a union, there may be bargaining 
obligations before implementation of a vaccination or related program. The first step for the employer  
is to consult the relevant collective bargaining agreement to determine if it authorizes or restricts  
implementation of a medical program during the term of the agreement. If the collective bargaining  
agreement is silent on the issue, the employer should be mindful of its legal obligations toward the union.

Under Section 8(a)(5) of the National Labor Relations Act (“NLRA”), as amended, 29 U.S.C. §158(a)(5),  
an employer has an obligation to bargain with the existing union over wages, hours, and other terms and 
conditions of employment before implementing any changes. While there appears to be no case directly  
on point concerning the mandatory requirement that a union represented employee receive a vaccination, 
the case law of the National Labor Relations Board (“NLRB” or “Board”) provides sufficient guidance in  
this area to conclude bargaining would be required. The most common ways a new workplace rule affects  
a term or condition of employment is if an employee’s breach of the rule can lead to discipline or the loss  
of an opportunity. Consequently, any new requirement or rule that is enforceable through discipline  
or causes a change to an employee’s terms of employment is considered by the NLRB to be a mandatory 
subject of bargaining. 

CAN THE EMPLOYER MANDATE THE VACCINATION?  
Generally speaking, with the exception of religious and medical accommodations, there is no legal restric-
tion on an employer making the decision to mandate that employees receive the vaccination. In a unionized 
environment, however, the employer must first notify and give the union representing its employees an 
opportunity to bargain over the decision to make vaccines mandatory.

WHAT IF THE EMPLOYER WANTS TO REQUIRE EMPLOYEES WHO DO NOT GET THE VACCINE 
TO COMPLY WITH ADDITIONAL MEASURES, SUCH AS WEARING A MASK AT WORK? 
Such new working conditions for a portion of the workforce would require bargaining. Of course, in  
the current crisis, face masks are often required for all employees. If face coverings in the workplace are 
mandated by federal, state or local authorities for all employees, then there probably is no obligation to 
bargain. Compliance with a government directive which does not leave employer discretion carries no  
obligation to bargain.

CAN THE EMPLOYER PROVIDE THE VACCINE TO THE NON-UNION WORKFORCE BUT NOT 
THE UNION-REPRESENTED EMPLOYEES? 
Generally, yes. It has long been the law that the employer has the right to treat represented and  
unrepresented employees differently for purposes of wages and benefits, so long as the treatment  
is not discriminatorily motivated.

Unions must abide by the vaccine requirements; however, unions may consider how they will comply with 
these standards including compensation for time spent undergoing the vaccine and recovery, availability  
of paid leave, disciplinary measure for non-compliance, etc.
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VACCINATION INCENTIVES
The EEOC clarified in early September that employers are allowed to promote vaccination in several  
ways. For example, employers can encourage employees and their families to get vaccinated by educating 
them about the vaccine and its benefits, including addressing common questions and concerns.

Incentives may also be offered by employers to employees to voluntarily confirm  their vaccination  
status or to receive a vaccination administered by the employer or its agent. However, any incentives  
offered in connection with a vaccination administered by the employer, or its agent must not be so  
substantial as to be “coercive.” This applies to incentives that are both rewards and penalties. However,  
this limitation does not apply if the incentive is offered to employees who voluntarily provide confirmation 
that they received a vaccination from a third-party provider.

Providing incentives to employees is generally permissible under the Genetic Information  
Nondiscrimination Act (“GINA”). Significantly, however, employers cannot offer incentives to employees 
in exchange for their family members to receive a vaccine from the employer or its agent. However,  
employers may offer an incentive to employees to provide documentation or other confirmation that  
their family members received a vaccine from their own health-care provider.

The guidance cautions that employers must not require employees to have their family members  
vaccinated and must not penalize employees if their family members decide not to get vaccinated.  
Employers who administer vaccines to employees’ family members must keep all medical information  
obtained during the screening process confidential and ensure that such information is used only for  
the purpose of providing the vaccination.

WHO PAYS FOR THE COVID-19 VACCINATIONS?
The DOL specifically states that non-grandfathered health plans must pay COVID vaccines without any  
participant cost sharing requirements. This guidance applies even in situations where individuals are 
receiving a booster dose, a third dose, or in the event of age demographic changes for vaccine approval.

The information contained herein is for informational purposes only and does not constitute financial, accounting, actuarial or legal advice as to any particular matter. The reader 
should consult with a legal or other professional advisor before commencing a course of action. Acting upon information herein does not create an attorney-client relationship
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WHO PAYS FOR THE WEEKLY COVID-19 TESTS  
FOR UNVACCINATED EMPLOYEES?
PLEASE NOTE: This is in response to President Biden’s 6-point plan; specifically private employers with  
100 or more employees to consider vaccination to enter the workplace or weekly testing as an alternative. 
The CARES Act addressed Health Coverage for Testing of COVID-19. It remains to be seen if this will  
continue to apply or be adjusted.

HOME TESTS ARE MEDICAL EXPENSES THAT CAN BE PAID OR REIMBURSED UNDER 
HEALTH FSA, HSAS, HRAS OR ARCHER MSAS (IR-2021-181, SEPTEMBER 10, 2021).
That is because the cost to diagnose COVID-19—like the cost of other diagnostic procedures and devices  
is an eligible medical expense for tax purposes. The IRS reminder also notes that the costs of personal  
protective equipment (PPE) for the primary purpose of preventing the spread of COVID-19 (e.g., masks)  
are eligible medical expenses that can be paid or reimbursed under these arrangements. Regarding  
Personal Protective Equipment, we understand that an IRS official has informally commented that hand 
sanitizing wipes will qualify under the guidance, but wipes used to disinfect surfaces will not (IR-2021-66, 
March 26, 2021).

While not mentioned in the IRS reminder, other requirements must also be met for an expense to qualify 
for payment or reimbursement. For example, in the case of a health FSA or HRA, the plan document must 
permit the reimbursement. Plans drafted to allow reimbursement of any expense that qualifies as a medical 
expense under the Code and applicable regulations will automatically permit reimbursement of COVID-19 
tests, but plan documents that are more restrictive may need to be amended if the plan sponsor wishes to 
permit such reimbursements. 

SELLING TESTS AT COST
The Biden administration said three major retailers over the next three months will sell rapid, over-the-
counter tests “at cost,” a discount of up to 35% from retail prices. These retailers are Kroger, Walmart,  
and Amazon.

https://www.reuters.com/business/healthcare-pharmaceuticals/amazoncom-cut-cost-covid-19-pcr-test-
kits-2021-09-09/
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FAQ
WHAT SERVICES/VENDORS EXIST FOR WORKSITE TESTING?
Currently awaiting further information

IS IT LAWFUL FOR AN EMPLOYER IN AT-WILL STATES LIKE NY, NJ, PA, OR DE TO  
TERMINATE AN EMPLOYEE WHO FAILS TO GET THE REQUIRED VACCINE? 

Currently awaiting further information from the EEOC. Based on current guidance, sincerely held religious 
beliefs, practices, or observances that prevent the employee from receiving a COVID-19 vaccine must be 
met with reasonable accommodations by the employer.

HAVE ANY STATES TAKEN ANY ACTION IN REGARD TO THE VACCINATION MANDATE?
While we wait for guidance in the NY, NJ, PA, and DE regions, some states have started addressing the  
status of vaccination requirements. 

On Oct. 11, Texas Gov. Greg Abbott issued a broad executive order banning vaccine mandates in the state. 
Abbott’s executive order banning COVID-19 vaccination mandates broadly covers all entities. Including  
private employers. The Governor maintains that no entity in Texas can compel receipt of a COVID-19  
vaccine by any individual, including an employee or a consumer, who objects to such vaccination for any 
reason of personal conscience, based on a religious belief, or for medical reasons, including prior recovery 
from COVID-19.

In some other states, bills aim to provide exceptions from federal and employer coronavirus vaccine  
mandates. Lawmakers in Arkansas, for example, recently sent a bill to the governor’s desk that would give 
workers two options if they choose not to get vaccinated: submit to weekly COVID-19 testing or submit 
proof biannually of natural antibodies from prior infection. The proposed legislation in Arkansas would  
prohibit employers from firing workers who opt to test for COVID-19 or show proof of natural immunity  
and would allow workers to collect unemployment benefits if they comply with the alternatives and are 
fired for refusing to get vaccinated.

Ohio and Texas lawmakers are also considering proposals that would require employers to accept negative 
COVID-19 tests if they implement vaccination rules. 

Montana prohibits employers from mandating vaccines with only emergency use authorization and  
prohibits employment discrimination based on vaccination status. 

Despite, the effort of several states, any law that directly conflicts with federal laws and regulations will be 
blocked. OSHA is expected to release guidance clarifying Biden’s COVID mandates soon. Therefore, this is 
an evolving area with a myriad number of issues. Please refer to the specific state of interest for guidance; 
information changes quickly as guidance is released continuously.
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IF A VACCINATED EMPLOYEE BECOMES ILL AFTER GETTING THE VACCINE, MUST  
THE EMPLOYEE TAKE PTO OR IS THE EMPLOYER REQUIRED TO PROVIDE TIME OFF?
Currently awaiting further information from the EEOC, however guidance has clarified that it is unlikely  
employees can sue the employer after experiencing vaccine side effects.

HOW MUST EMPLOYERS HANDLE INFORMATION ABOUT EMPLOYEE VACCINATION  
STATUS?
The guidance released by the EEOC clarified that information about an employee’s COVID-19 vaccination 
status is considered confidential medical information under the ADA. Therefore, while employers are  
allowed to request or require confirmation of vaccination from employees, employers are required to keep 
such documentation or other confirmation confidential. In addition, this information must be kept separate 
from an employee’s personnel file.

WHAT ARE THE REASONS AN EMPLOYEE MAY REQUEST AN EXEMPTION TO THE  
VACCINE?
Employees may request exemption based on Medical or Religious reasons. Employees who do not get the 
vaccine for political reasons may be terminated.

Employers should adopt a standard process for considering accommodations. For Medical exemptions,  
employers should utilize an interactive process. Employers may request additional information to understand 
how the vaccine may be detrimental to the employee. Employers may also request a doctor’s note. 

For religious exemptions, employers are allowed to test the sincerity of a religious belief. For example,  
some may argue that they are against the vaccine due to the use of fetal tissue. Fetal tissue is in many  
other over-the-counter items such as Tylenol, so the employer is allowed to ask if they take any of these 
medications to test the sincerity of the belief.
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AT A GLANCE

APPLICABLE TO REQUIREMENT REGULATORY GUIDANCE

Employers with 
100+ employees

Employees must get vaccinated

Department of Labor’s  
Occupational Safety and Health  

Administration (OSHA). 
Published report indicates 

that guidance will be issued in 
“the coming weeks”

Unvaccinated employees  
must produce a negative test  

at least weekly

Employers must provide paid time off 
for workers to get vaccinated and to 
recover from potential side-effects

Federal workers  
and employees  

of federal contractors

Employees must get vaccinated Department of Defense, the  
Department of Veterans Affairs,  

the Indian Health Service,  
and the National Institute  

of HealthWeekly test not an option

Health care workers in  
settings that receive  
Medicare or Medicaid  

reimbursement

Requires healthcare workers 
be vaccinated in most healthcare  

settings that receive Medicare  
or Medicaid reimbursement

Centers for Medicare &  
Medicaid Services (CMS) plans  
to issue an interim final rule in  
October per an announcement  
the day the Plan was released
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EMPLOYER CONSIDERATIONS
HOW WILL YOU TRACK VACCINATED STATUS?
Start to plan for the process you will follow to collect and document vaccination status. Determine if  
you will need to hire additional staff or reallocate existing staff to manage the initial burden of collecting  
vaccination information. Consider project staffing needs on an ongoing basis. If you need to hire a 
third-party, you may want to start evaluating vendors now.

CAN EMPLOYERS ASK EMPLOYEES WHETHER THEY HAVE BEEN VACCINATED?
Yes. HIPAA does not apply when an employer asks an employee for their vaccination status. This is because 
HIPAA doesn’t apply to employment records.

HOW WILL YOU COMMUNICATE THE NEW TESTING PLAN?
Be sure to update your employee handbook, Summary Plan Description, Plan Documents, and other  
relevant information and distribute them to your employees as appropriate. Employers may also want  
to consider reviewing and revising their privacy policies.

HOW WILL YOU TEST FOR COVID-19?
Think through the administration (self vs. clinician), collection method and location of the testing.  
Consider whether the employer or employee will pay for the testing if the government and/or health  
plan doesn’t.

WHAT IS YOUR PLAN TO MONITOR YOUR ONGOING TESTING PLAN, AND TO  
COMMUNICATE THIS PLAN?
Employer must document, communicate, and monitor the plan on an ongoing schedule. Be prepared to 
communicate the scheme ahead of time and clearly.

HOW WILL YOU ADMINISTER PAID TIME OFF TO GET VACCINATED AND RECOVER  
FROM SIDE EFFECTS?
Think through the options of providing additional leave or requiring use of existing PTO. And determine  
if you want to put any limits on the amount of PTO an employee can take for vaccination and recovery  
from side effects.

HOW WILL YOU MANAGE BUSINESS CONTINUITY?
Consider how to maintain adequate staffing levels during the period where the unvaccinated are getting 
vaccinated?

The above is based on federal rules and guidance. Individual states may have their own rules.
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ELECTRONIC DISCLOSURES
In general, federal law allows employers to provide most health plan notices electronically, provided they 
comply with certain rules regarding electronic delivery. ERISA plans may use electronic delivery methods  
to furnish documents and other information required under ERISA.

As it pertains to this topic, a Safe Harbor provides guidelines for complying with a legal requirement—such 
as the requirement to deliver information by a method “reasonably calculated to ensure receipt.” 

Under the Electronic Disclosure Safe Harbor, the DOL states that as long as a plan administrator takes  
the steps required in the Safe Harbor, a notice or other electronic means will be considered to have been 
delivered, as if the information was sent by first class mail.

THERE ARE A WIDE VARIETY OF ELECTRONIC MEDIA DELIVERY OPTIONS. EXAMPLES OF ELECTRONIC 
MEDIA DELIVERY ARE:
1. Attachment to email - A notice must be provided when sending the email briefly explaining the  
contents & the importance of such.

2. Hyperlink to website or company intranet - Under the safe harbor, a plan administrator must use  
appropriate and necessary means to ensure that posting the SPDs on a company’s website results in  
actual receipt.

Taking “appropriate and necessary” measures to make sure the posting of SPDs & notices on a company’s 
website results in actual receipt could include adding a prominent link from the website’s homepage to  
the separate section that contains the SPDs/notices; providing directions on the website for how to replace 
a lost or forgotten password to the extent one is needed; maintaining the SPDs/notices on the website for 
a reasonable period of time following notice to employees of their availability; and using return-receipt or 
notice of undelivered email features or conducting periodic reviews to confirm receipt of notices regarding 
the SPD’s availability. 

For employees with the ability to effectively access documents at any location where the employee  
reasonably could be expected to perform employment duties and whose computer access is an integral 
part of those employment duties, no additional requirements apply.

3. Documents on magnetic disk, CD-ROM, or DVD - A notice must be provided when sending the magnetic 
disc, CD or DVD – brief explanation of the contents.

EMPLOYER REQUIREMENTS
At the time the notice is posted, employers must provide a written or electronic notice to employees  
directing them to the website. Employers must also describe the significance and the right to request a 
paper copy at no charge.

To “ensure actual receipt” of intranet posting, add a prominent link from website homepage to the separate 
section that contains the notices. Employers must also provide directions on website for how to replace a 
lost or forgotten password.
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Finally, employers must maintain the notices on the website for a reasonable period of time following  
notice to employees of their availability.

CONSENT REQUIREMENTS FOR THOSE WHO DO NOT REGULARLY USE A COMPUTER
The individual must consent to receive disclosure in electronic form in accordance with DOL consent  
requirements. These consent requirements are for employees who do not regularly use a computer as an 
integral part of their workday.

THE CONSENT REQUIREMENTS STATE THAT THE RECIPIENT MUST:

•  Have affirmatively consented to electronic disclosure and not have withdrawn the consent;

•  Have reasonably demonstrated (via an electronic consent process or electronic affirmation  

    of consent) the ability to access information in the relevant electronic form;

•  Have provided an address for receipt of the electronic document; and

•  Prior to consenting, have been provided with a statement that explains:

        °  The type of documents to be provided electronically;

        °  The right to withdraw consent & Information on how to withdraw consent; 

        °  The right to request a paper copy (and whether that paper copy will be provided free  
            of charge); and a description of the hardware and software requirements for accessing the  
            documents. If the hardware/software requirements change in a way that creates a material risk  
            that the recipient will not be able to access or retain documents, the consenting recipient must  
            be provided with an explanation of the change, must be given the right to withdraw consent,  
            and must again consent to electronic disclosure.

If the electronic disclosure will be made “through the Internet or other electronic communication system,” 
the individual must affirmatively consent “in a manner that reasonably demonstrates the individual’s ability 
to access information in the electronic form that will be used.

Conversely, where disclosure of ERISA-required notices will be made by “CD, DVD or similar media not  
dependent on electronic transmission,” the individual need not provide this kind of heightened consent 
(and does not have to provide an email address).

The most typical electronic disclosures, of course, will involve the Internet. The simplest way to satisfy  
this heightened consent requirement would be to require that the consent be furnished by the individual 
electronically—an electronic consent should constitute a reasonable demonstration of the individual’s  
access ability.

This notice requirement applies for all electronic recipients and must be followed each time an electronic 
disclosure is made. Furnishing a general notice on a periodic basis is not acceptable. However, the safe  
harbor permits a plan administrator to include this notice with other disclosures being furnished at the 
same time, provided that the notice is conspicuous.
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